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Abstract

The Covid-19 pandemic has forced all of us to live, work, learn, and communicate online, making
reliable and affordable access to the internet indispensable. However, those who are already
disadvantaged are suffering greater digital exclusion during this time, in the form of inadequate
internet connectivity. At the same time, the Covid-19 pandemic has been a catalyst for positive
regulatory change, since it has presented countries with an opportunity to deploy different
regulatory and policy tools to improve internet access. Through the discussion of four cases -
Panama, South Africa, Kenya, and the State of Kerala (in India) - this paper looks at the steps taken
by governments to meet the increased demand for internet during the pandemic. It also examines
the regulatory changes that may be necessary to nudge mobile network operators to ensure
continued internet connectivity.

The paper summarises the different approaches that have met with success in the four cases in
maintaining and improving internet connectivity during the pandemic. Governments and regulators
can allocate spectrum temporarily; freeze internet and mobile payments on a temporary basis;
prohibit a price increase; implement tax measures; support telecom infrastructure providers; use
the unutilised money in the national Universal Access Fund; provide zero-rated access to websites
(after taking into consideration certain factors); and monitor network capacity regularly. Countries
should also adequately consider the time frame of their policies. These options can form part
of a country's policy toolkit during an emergency, and can be deployed depending on the local
context and economic, political, and social factors.
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1. Introduction

We live in an increasingly digital world, where the internet plays an integral role in facilitating
access to information, education, employment, healthcare, and financial services. This has become
even more apparent during the Covid-19 pandemic, which has confined people to their homes.
Reliable internet connectivity has now become essential to work from home; access e-learning,
telemedicine, and virtual courts; conduct financial transactions; consume online entertainment;
and stay in touch with the news, family and friends.*

However, those who are already disadvantaged, due to economic or structural inequalities, will
suffer greater digital exclusion during the pandemic, in the form of inadequate access to affordable
and high-speed internet.? This is perhaps then, a moment of opportunity for countries, especially
developing countries, to use the current crisis to implement positive regulatory and policy changes
to provide meaningful internet connectivity® to their citizens.

This paper seeks to understand how Covid-19 has served as a catalyst for positive regulation
relating to internet connectivity through the discussion of four cases - Panama, South Africa,
Kenya, and the State of Kerala (in India). Specifically, the paper asks the following questions:

- What regulatory and policy steps were taken by governments and regulators to meet
the increased demand for access to the internet during the Covid-19 pandemic?

* What changes in regulation are necessary to nudge mobile network operators (MNOs)
to work with governments to ensure continued and affordable access to the internet?

The paper will use the four cases to analyse the regulatory and policy measures that can be
adopted by governments during a period of emergency - such as the pandemic - to maintain and
improve internet connectivity. However, the steps that governments can take to improve access
to online services such as mobile banking or remote learning; or that MNOs can take voluntarily to
improve connectivity are not the main focus of this paper.



2. Panama
2.1 Overview

Panama declared a national emergency on March 13, 2020 in light of the Covid-19 pandemic,
and the government imposed enhanced curfew measures and movement restrictions thereafter.*
The President subsequently passed an executive decree to create the 'Panama Solidario’ or the
Panama Solidarity Plan, a temporary support program to mitigate the economic impact of those
most affected by Covid-19. Businesses were expressly encouraged to participate in the Solidarity
Pledge®

To meet the "noticeable increase’ in demand for the internet during the pandemic,® the Panamanian
government adopted various positive regulations - (a) temporary spectrum/frequency allocation
for four months; (b) temporary freeze on internet payments for certain users for four months; and (c)
a Solidarity Plan that provides business with income tax deductions for contributions in cash and
kind. These regulations have encouraged MNOs to adopt measures (such as capacity expansion
and data offerings) that have helped maintain and improve connectivity during the pandemic.

2.2 Temporary allocation of additional spectrum by the regulator

Under Panamanian law, in an exceptional situation and in national interest, the public service
regulator, the Autoridad Nacional de los Servicios Publicos (ASEP), is authorised to temporarily
allocate radio spectrum frequencies up to a maximum period of four months, at the request of a
company.’

Pursuant to this power, ASEP issued note DSAN-0746-2020-C in March 2020, informing all the
MNOs in Panama that they may temporarily request the use of certain spectrum in the Advanced
Wireless Services (AWS) band for 90 days, free of cost. It offered 120 MHz radio spectrum in the
AWS band, with a maximum of 30MHz for each of the four MNOs in the country, over and above
the existing spectrum allocation of 240MHz assigned to them® ASEP clarified that the temporary
spectrum was allocated “in order that’ the MNOs could help the government, private sector,
and the general public stay better connected during the national emergency by offering greater
capacity and speed, and introducing offers and promotions to reduce prices.® Thus, it seems that
the allocation of spectrum was tied to the expectation that the MNOs would take steps to help
improve connectivity and affordability during the pandemic.

Pursuantto ASEP's note DSAN-0746-2020-C, allfour MNOs acting in the country - Cable & Wireless,
Telefonica, Claro and Digicel - formally requested the temporary assignment of different channels
at different frequencies in the spectrum. Thereafter, ASEP issued four separate resolutions between
26 and 30 March 2020 granting between 10-30MHz radio spectrum to each of the four MNOs
free of charge until June 30.'° While allocating such spectrum, ASEP took into consideration the
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ability of the MNO to ensure that critical health and education websites, witnessing high internet
traffic, would not be affected. Given the declared state of emergency, ASEP waived the MNOs'
legal obligations to install new mobile towers and other infrastructure as a condition for spectrum
allocation.™

In June, foreseeing network congestion problems, the MNOs formally requested ASEP to extend
the 90-days period for spectrum allocation for the entire duration of the national emergency. On
June 29, ASEP passed fresh resolutions extending the temporary spectrum permit granted to
each MNO till July 31, 2020, free of charge. It initially rejected the MNOs' longer extension requests
for two reasons - the law only permitted it to temporarily authorise the use of frequencies for
a total period of four months; and the free assignment of spectrum had an economic cost to
the government, in terms of foregone revenue from spectrum auction proceeds.’® However,
these considerations appear to have been outweighed by the ongoing demand for connectivity
and continuity of public services. ASEP held a public consultation in the last week of July, and
subsequently passed a resolution extending the temporary allocation of spectrum by two months,
and establishing a procedure to allow MNOs to apply for the same, free of charge.™®

Nearly two weeks after the government declared a national emergency, ASEP became the
first regulator in Latin America to temporarily assign spectrum to all the MNOs in the country.*
Although it had initially only offered spectrum in the AWS band, it demonstrated flexibility when it
granted temporary permission to Digicel to use the D-D’ channel in the 1900Mhz band (which was
contiguous to its existing spectrum and would not require new equipment) since Digicel lacked
the network equipment to operate in the AWS band.*®

While spectrum allocation is an important regulatory response to improve connectivity,' it is likely
to be insufficient by itself in Panama. The overall spectrum allocation of 240MHz to mobile services
in Panama is much lower than the average spectrum allocation of 392.1 MHz in Latin America,
being second to last, only ahead of Guatemala (allocating 210.6 MHZ2)."” This represents only 12.2%
of the ITU recommendation for spectrum allocation by 2020."® Panama has still not assigned the
2.5 GHz IMT spectrum for mobile services, even though it can be used for LTE deployment.’® Other
spectrum bands also remain unassigned.”® Low spectrum allocation has an impact on network
infrastructure and performance; reduces the reliability and quality of mobile broadband services;
and can affect the future deployment of mobile broadband technologies.

2.3 Temporary freeze on internet payments by the government

Pursuant to the declared state of emergency, the government promulgated Law No. 152 of May
04, 2020, regulated by Executive Decree No. 291/2020 of May 13, 2020 (the "Moratorium Law"), to
ensure affordability and continued internet connectivity over the course of the crisis by freezing
payments for certain users.

As a ‘special social measure’, the government suspended payments for three public services -
internet, landlines and mobile phones, and electricity bills - for four months, with retrospective
effect, from March 01 till June 30, 2020. Under the terms of the law, payment obligations for the



four-month period will resume from July 01, 2020 and users will be given 36 months for repayment.
These payments will be prorated over the three years (commencing from July 2020), without any
levy of interest or surcharge on the debt. Thus, beneficiaries of this law can maintain their current
mobile phone plans without making any bill payments between March-June 30, 2020. If their
application is successful, they will receive an interest free payment arrangement to cancel the
debt accumulated during the four-month period.?! The freeze on payments has not been extended
beyond June 30.,%% although some MNOs and electricity companies have voluntarily decided to
extend these benefits through July.*®

Only certain identified groups of people could benefit from this freeze on payment, including
those whose monthly family income has reduced or was less than $2000 a month; who had been
furloughed or rendered unemployed due to the declaration of national emergency; retirees and
pensioners; those with reduced work hours; independent workers, and others. The benefits of the
law do not apply automatically, and individuals have to make specific applications, demonstrating
their compliance with the conditions. All service providers, including MNOs, have to establish
simple procedures for complying with these obligations, that shall be audited by ASEP>*

One of the most important provisions of the law is that individuals who avail of its benefit will not
see their credit history affected. The government has also decreed that the quality of services
being provided by the MNOs may not be worsened during the four-month suspension period.#®

2.4 Steps taken by MNOs as a response to governmental
regulation

In response to the government's Solidarity Pledge, all four MNOs came together to announce a
‘Solidarity Mobile Plan’, a free basic package for those unable to afford their current data plans. It
provides 200 text messages and 100 minutes for calls (both within the same network) as well as
free access to the Panama Solidarity Portal, and the websites of the Ministries of Health, Education,
and Public Security. Such basic connectivity packages, guaranteed by all MNOs, seem to be a
consequence of the obligations placed on them by Law 152 of May 04, 2020.°° Incidentally, Cable
& Wireless (which runs +Movil) gave additional benefits over and above this industry plan.?’

ASEP has described the basic connectivity package as a step taken by MNOs to support the
Solidarity Plan?® This is because the government's Solidarity Plan allow companies to claim an
income tax deduction for contributions in cash or kind to the Solidarity Fund. The accompanying
regulations issued by the Ministry of Finance make it clear that donations can be in the form of
new goods, imported goods, services provided in favour of the Solidarity Plan, time or space
on social media, although all in-kind donations have to be certified by the entity receiving the
donation.®®



During the pandemic, MNOs in Panama have also invested in capacity expansion, offered
free capacity upgrades to certain customers, and installed free WiFi hotspots throughout the
country *® These measures generate a lot of positive publicity, especially since most companies
are regularly asked to outline the steps taken by them in the wake of Covid-19. However, capacity
increase by MNOs is also a result of the conditions/expectations tied to the free allocation of
temporary spectrum by ASEP. For instance, +Movil has stated that the temporary expansion of its
operating frequency spectrum has helped increase its radio access network capacity and network
capacity in general. Millicom Tigo Panama (which owns Telefonica) used the additional 30MHz of
temporary spectrum to facilitate additional capacity at critical sites such as hospitals and health
centres and execute a modernisation plan at 493 sites throughout the country **



3. South Africa
3.1 Overview

South Africa declared a ‘National State of Disaster' on March 15, 2020. Thereafter, the government
issued two legal instruments to ensure the continuation of service and the smooth operation of
the electronic communications industry during Covid-19.

The Minister of Communications and Digital Technologies issued the Electronic Communications,
Postal and Broadcasting Directions (ECPB Directions) on March 26.%* Subsequently, the telecom
regulator, the Independent Communications Authority of South Africa (ICASA), issued the ICT
COVID-19 National Disaster Regulations (ICT Regulations) on April 06.>*

Both these regulatory instruments have been used to maintain and improve internet connectivity
during Covid-19 in South Africa in three ways - (a) to temporarily allocate emergency spectrum;
(b) to impose obligations on telecom infrastructure and service providers to ensure continued
service during the National State of Disaster, and (c) to require MNOs to provide zero-rated access
to certain government and local educational websites.

3.2 Temporary allocation of additional spectrum by the regulator

To meet the increased data demand during the lockdown,?* ICASA invited applications under
the ICT Regulations for the temporary assignment of radio frequency spectrum in the 700MHz,
800MHz, 2.3GHz, 2.6GHz and 3.5GHz bands. It also waived the prescribed licensing procedures
and fees for the grant of these spectrum bands ®*

Based on the conditions prescribed in these regulations, applicants had to demonstrate the
impact of the additional spectrum on their network performance, including benefits to customers,
such as reduced data prices, free daily bundles, and WiFi connectivity. On April 17, 2020, out
of the 35 applications received, ICASA granted temporary, free emergency radio frequency
spectrum to MTN, Vodacom, Telkom, Rain Networks and Liquid Telecom. As a condition of this
grant, successful licensees have to support and create virtual teaching and classrooms, and
digital technologies in various districts for the duration of the National State of Disaster.®®

The grant of additional spectrum will last till three months after the end of the National State of
Disaster, or till November 30, 2020, whichever is earlier. Under the ICT Regulations, licensees can
share the assigned spectrum to mitigate the challenges of network capacity.®” ICASA has clarified
that this emergency allocation will not interfere with the permanent assignment of spectrum,
scheduled to take place through auction at the end of 2020.%®



The temporary release of high-demand spectrum? is intended to reduce network congestion,
sustain high quality of broadband services, and reduce costs of internet access during the
pandemic. ICASA'sresponseis particularly significant since the allocation of high demand spectrum
has been subject to significant delay over the last few years, leaving MNOs with insufficient
spectrum and inadequate access to favourable low frequency spectrum.*® This has increased
capital and operational costs, raising data prices.** Covid-19 has, thus, ended up pushing the
regulator to respond to long-standing industry demand for additional IMT spectrum allocation,
albeit temporarily.

The eventual success of the emergency spectrum allocation, nevertheless, will depend on
concomitant action from MNOs to ensure that benefits are passed on to users. For instance,
Vodacom, MTN, Telkom, and Cell C, have reduced data prices across their data bundles,*® in line
with the conditions for spectrum allocation highlighting affordability.** No doubt, they have also
been influenced by ICASA's request that all MNOs facilitate affordable/free access to data, and
inform it of the measures taken;** as well as the findings of the Competition Commission of South
Africa that there was scope for price reductions "in the region of 30-50%"*°

Additionally, Vodacom has committed to spending US$27 million during April-June 2020 to
enhance network capacity. It is the first MNO to utilise its temporarily assigned 50 MHz spectrum
in the 3.5 GHz band to launch Africa’s first 5G network in Johannesburg, Pretoria and Cape Town;
and has credited the emergency spectrum allocation with improving network efficiency and
reducing network congestion. Incidentally, the 5G network equipment deployed by Vodacom
operates in the same frequency bands that will be auctioned in December this year.*®* MTN too,
has utilised its emergency spectrum to launch its 5G network, using dynamic spectrum sharing.*’

However, there is an inherent risk that such increased investment by MNOs and the correspondent
growth in their user base due to the emergency spectrum allocation may make this temporary
allocation permanent. MTN, has already stated that it hopes to secure a commercial agreement
with the government to ensure that its temporary spectrum outlasts the pandemic.*® This can
have a long-term impact on spectrum management and sector competition, especially if ICASA's
spectrum auction plans get delayed, which seem increasingly likely now.*®

At the same time, ICASA could have used the temporary allocation to attempt innovative
approaches to spectrum management, including providing community networks access to
spectrum, incentivising spectrum sharing, using regional/local licencing through secondary
spectrum and dynamic spectrum etc. In South Africa particularly, under-utilisation of spectrum
in rural areas undermines the efficiency of community networks that could serve these areas.*°



3.3 Measures applicable to telecom infrastructure and service
providers

The South African government has declared broadcasting and telecommunication infrastructure
and services (including optical fibre installation; network planning, testing, and maintenance; and
cell tower construction) as "essential services" under the Disaster Management Act.** Businesses
performing such essential services are permitted to operate during the lockdown. However, owing
to practical constraints such as the necessary municipal officials not being available or private
property being locked, the operation and additional roll out of fibre networks has been restricted.>®

The ECPB Directions require providers of telecom infrastructure and services and ISPs and MNOs
to ensure “continued service” during the disaster, which seem to indicate a priority to prevent any
network breakages during the disaster. If requested, they must also “rapidly” deploy temporary
electronic communications networks and services in identified areas. They are, however, given
concessions in the form of temporary deferment of wayleaves and fee payments and prioritised
approval of infrastructure deployment that will help ease network upgrades related to Covid-19 in
cases where it is possible. Under the ICT Regulations, spectrum license fee renewals, payable on
March 31, were postponed by three months to June 30, 2020.

3.4 Obligations imposed on MNOs to ensure zero rating

The ICT Regulations and ECPB Directions require all licensed MNOs and internet service providers
(ISPs) to zero rate, i.e. provide free access to, all Covid-19 websites identified by the Department of
Health and to "local education content related websites" >® Any website wishing to be zero-rated
has to fill up an application form and submit it to either the Depart of Health, Department of Basic
Education, or the Department of Higher Education and Training.>*

Some of the over 1000 websites approved for zero-rated access include the Covid-19 South
African Resource Portal; the Department of Basic Education (including its cloud and curriculum
content resources); Department of Higher Education and Training (including its intranet and career
services portal); various public technical and vocation education and training colleges, universities,
and high schools.>> Community-built cooperative wireless ISP, Zenzeleni, which work with rural
communities in South Africa, has also been hosting a community notice board (in English and
Xhosa), which lists all the zero-rated sites, making it free to access.”®

It is worth noting zero-rating may be technically difficult to implement in some cases, since it is
as much a billing practice (requiring usage-based pricing) as a network management practice.
For instance, certain ISPs may not have the technical architecture to differentiate billing based
on traffic sources, i.e. they may be unable to provide individualised billing based on the websites
visited. In such a situation, it is likely that these ISPs would be expected to comply on a best-effort
basis, such as by raising the caps on all limited traffic services, or removing the caps from such
services.®’



Additionally, the government's mandate of providing zero-rated access only to ‘local” educational
content websites®® may unduly restrict access to high quality digital learning content - forinstance,
content produced outside South Africa; local content stored on a cloud server (which, usually
cannot be distinguished from other cloud content); or local content with embedded YouTube/
Google/ Wikipedia/third party links. It is also not possible to distinguish between the educational
content of websites and platforms (such as YouTube) from their entertainment content, thus
excluding them from the zero-rating obligations altogether. In fact, these limitations have led
Universities in South Africa to enter into deals with MNOs to offer students free data to access
websites that are not included in the list of zero-rated websites.>®

\While zero-rating may be useful during the Covid-19 pandemic, especially since data is relatively
expensive in South Africa,®® the government has to ensure that it does not undermine net
neutrality in the long run. The fact that commercial educational websites are permitted to be zero-
rated means that some commercial content providers will be given preferential treatment by the
government, when they are included in the government-approved list of zero-rated websites.
In addition, MNOs such as MTN and Telkom, have been exercising discretion by also providing
zero-rated access to educational websites, e-learning platforms, and public benefit organisations
chosen by them ®* This has meant that some sites that are zero-rated by one operator are not
zero-rated by another.

Apart from the obligation to zero-rate discussed above, MNOs and ISPs have to also support
district virtual teaching platforms. MNOs and ISPs with access to high demand spectrum must
provide connectivity to 152 district virtual classroom platforms, with minimum speeds of 10Mbps,
to encourage virtual teaching during the State of National Disaster.®® While licensed MNOs and
ISPs were earlier prohibited from effecting any price increase, the ECPB Directions were amended
in May 2020 to remove such restrictions.®® There is also no prohibition against disconnecting non-
paying customers during the National State of Disaster.



4. Kenya
4.1 Overview

On March 25, as a response to the Covid-19 pandemic, the government announced a national
curfew.®* Prior to that, on March 16, 2020, the Central Bank of Kenya had ordered mobile money
platforms such as M-Pesa and Airtel Money to waive transaction charges (for transactions below
KSH1000) till June 30 to support the government's push for increased cashless transactions.®®
The Central Bank has now extended this waiver till December 31, 2020.°°

In contrast to short-term regulatory initiatives such as waiving mobile money transaction charges,
intended to mitigate the impact of Covid-19, the government's primary initiatives to improve
internet connectivity during the pandemic through (a) fast-tracking the regulatory approval for the
Loon Project and (b) constituting a Covid-19 ICT Advisory Committee, have been more focused on
the medium-term. The MNOs in Kenya, meanwhile, have taken a number of voluntary initiatives
to ensure the affordability of their service during the pandemic.

4.2 Expanded 4G coverage through the government's approval
of high-altitude internet balloons

In July 2018, Alphabet's Project Loon signed a contract with Telkom Kenya (an MNO) to deploy
high-altitude internet balloons®” by 2019 to facilitate 4G coverage. In July 2019, it received
approval for commercial testing, but due to various regulatory hurdles, was unable to obtain final
clearance ®® Finally, on March 23, 2020, amidst the outbreak of the Covid-19 pandemic, President
Uhuru Kenyatta fast-tracked the regulatory clearances and announced his approval for the Loon
Project “in line with Government's measures to respond” to the Covid-19 disruption, “to foster
communication’, and to ensure ‘universal 4G data coverage throughout Kenya'®® The Kenyan
Civil Aviation Authority also signed an agreement with Loon to permit its balloons to fly over its
airspace.

Project Loon was commercially launched on July 07,2020. It willinitially provide 4G LTE connection
across 50,000 square kilometres (around 11% of the country) in central and western Kenya.”® The
Loon technology will be progressively deployed by Telkom Kenya to its customers from July
2020, although no timeline has been specified yet”

Project Loon is an important attempt to improve 4G coverage in Kenya, particularly in remote
and under-served areas, since the balloons provides MNOs with a cheaper and more flexible
alternative compared to laying underground cables or building cell towers. This allows new users
to be onboarded in areas with inadequate telecom infrastructure.”* However, for the reasons
described below, this innovative regulatory approach can only improve internet connectivity in the
medium-term, and may not help meet the Covid-19 related spike in internet demand in Kenya.”®
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First, the extended roll-out between the final regulatory approval on March 23 and its actual
(limited) commercial launch on July 07 has meant that for the duration of the national curfew,
Kenyan citizens were unable to benefit from Loon's capabilities to provide 4G access. Even now,
the project does not cover the under-served northern and north-eastern regions of Kenya, where
nearly 70% residents live in poverty.”

Second, Loon itself does not view the balloons as a replacement for the physical telecom
infrastructure necessary to guarantee continued connectivity. It only provides internet services
between 6 am and 9 pm, and external factors such as wind patterns and restricted airspaces
result in intermittent service.””

Finally, Loon's exclusive partnership with Telkom Kenya (which has a market share of only 5%
and where the government owns 40% stake),”® for an undisclosed amount, may limit the reach of
the project, without the financial implications and opportunity cost to the government becoming
clear.”’

4.3 Constitution of COVID-19 ICT Advisory Committee by the
government

On April 21, the government issued a gazette notice constituting a COVID-19 ICT Advisory
Committee for coordinating ICT-specific responses to the “effects of the Covid-19 pandemic’,
focusing on “ubiquitous digital learning, universal access communication services; and universally
affordable connectivity." The Committee has been given an initial term of six months to submit
its report. It put out a call for submissions for funding local ICT submissions that can help the
government's efforts in combating the effects of Covid-19 and has received the first set of
applications.”®

The government views the constitution of the Committee as a regulatory response towards
achieving “universally affordable connectivity” in the context of the pandemic. However, much like
the approval of the Loon project, this is a medium to long-term regulatory initiative, whose success
depends on the applications it receives,”® the funding it can provide, and final implementation the
projects. The opportunity cost of establishing such a Committee in the middle of a pandemic is
high, since the government’s time and money could have been better spent in pursuing other
positive regulations, such as improving network resilience or reducing the existing internet tax,®°
that could improve internet access during Covid-19.



4.4 Release of additional spectrum by the regulator

The Kenyan regulator, the Communications Authority, Kenya, has stated that it has offered
additional emergency spectrum to MNOs meet the increased demand for internet services®
However, the details of such an offer - in terms of the spectrum band offered, the duration of such
temporary allocation, and underlying legal instrument used - are vague. Moreover, there does
not seem to be any uptake on this offer by MNOs. The reason for this is not entirely clear, although
it can relate to the uncertain nature of the spectrum allocation offer®? or disagreements amongst
the MNOs regarding spectrum allocation.®® More likely, however, is the fact that spectrum is not
a constraint for MNOs in Kenya. Conversations with government officials and experts indicate
that since MNOs already have enough spectrum assigned to them, there was no interest in the
spectrum allocation offer.®*

The Kenyan example suggests that in cases where MNOs have sufficient spectrum already
assigned or are not operating at maximum capacity across their current allocation, temporary
spectrum allocation during a crisis may not be the right regulatory tool to improve access and
network bandwidth/quality for users.

4.5 Steps taken by MNOs

The MNOs, Safaricom,®® Airtel,®® and Telkom Kenya,®” have taken a host of voluntary initiatives to
offer cheap data packages and YouTube bundles; provide free data bundles to hospitals; improve
internet speeds; provide zero-rated access to select websites, including educational websites;
and extend packages to customers to allow them to upgrade their 2G phones to 4G-enabled
smartphones. Although the Communications Authority of Kenya has claimed to have “engaged’
with the MNOs on issues of affordability,®® there is no underlying regulation/ law that requires
them to provide data packages or ensure continuity of service. The Kenyan government, however,
reduced the Value Added Tax across the board from 16% to 14% with effect from 01 April 2020,
which would likely have had an impact on the price of data bundles and fixed data services for
end users.®®

One possible hypothesis that could explain the Kenyan government's focus on the medium to
long-term regulatory measures is that the MNOs have been very proactive in taking the aforesaid
steps to demonstrate their commitment to their users, by maintaining internet connectivity
during the Covid-19 pandemic. Actions by the MNOs thus, seem to have helped many Kenyans
in continuing to afford and reliably access the internet through the crisis. Such an approach,
however, may not be sustainable and scalable across countries, since it depends, in large part, on
goodwill gestures by MNOs, who will have to take into account cost and profit considerations. For
instance, Safaricom has stated that its Covid-19 relief measures (including the waiver on mobile
money transactions, which is not the focus of this paper) will cost it around US$ 51.5 million over
three months.®°



At present, telecom operators in Kenya contribute 0.5% of their annual turnover to the Universal
Service Fund established in 2009 under the aegis of the Communications Authority, Kenya to
improve ICT connectivity infrastructure in underserved areas. Although the Fund currently has
KSH 10.6 billion (US$98.7million), implementation of projects under this Fund have been beset
with delays and challenges,®® and do not seem to have been re-directed towards Covid-19
efforts.®? A short-term regulatory measure that the government could have taken to support the
MNOs would be to temporarily suspend payments into the Fund, as was done by the Colombian
government,®® and use the money in the Fund to support government-led initiatives to expand
internet connectivity. In this manner, the additional 0.5% revenue savings for the MNOs could be
passed on to customers, while the existing unutilised money in the Universal Service Fund could
be used on initiatives such as digital classrooms,



5. Kerala (India)
5.1 Overview

The first Covid-19 case in India was confirmed in Kerala, a state located on the south-western coast
of India, on January 30, 2020. The Government of India declared a complete national lockdown
on March 24, requiring all but essential establishments to be closed. An exception was made
for "telecommunications, internet services, broadcasting and cable services, IT and IT-enabled
services', which were deemed essential.®*

This paper has elected to focus on the measures taken by the government of Kerala, rather than
the Central Government, because Kerala is uniquely positioned in terms of the importance given
to internet connectivity and its recognition of access to basic internet facilities as a right of every
resident.®® The State Government has tried to maintain internet connectivity during the pandemic
by (@) monitoring network capacity and bandwidth; (b) sanctioning the upgradation of 3G towers
to 4G; and (c) ensuring adequate electricity supply to telecom towers; although details of all
these measures are not fully available in the public domain. The Central Government has tried to
encourage MNOs to adopt measures to ensure affordability, but there has been some pushback
from the MNOs, given the lack of underlying legal basis and cost implications.

5.2 Government monitoring of network bandwidth and capacity

Nearly two weeks before the national lockdown was announced, the Kerala government began
examining options to increase network bandwidth to deal with increased internet usage.

A meeting was held on March 11 between the State Information Technology Secretary, the
Telecommunication Department, and all the MNOs in the Kerala Circle. The government and the
MNOs agreed to monitor consumption patterns and network capacity through the submission
of daily performance reports by MNOs, containing details about bandwidth utilisation.® The
government's pre-existing toll-free number was opened up to the public to register complaints
about low internet speed and availability, with the Kerala State IT Mission tasked with following-
up on such complaints with the MNOs where necessary.®” In the meeting, the MNOs also agreed
to enhance network capacity by 30-40% in order to meet the rise in demand, if required. However
- and perhaps because the MNOs knew that the majority of Kerala's internet consumption was
through local servers, and hence, the need to increase network capacity was unlikely - no
concrete plan was formulated on how this would be achieved in a short time.®®

As it turns out, wholesale network expansion was not necessary. Although MNOs across the
country had initially sought a temporary allocation of spectrum, they eventually clarified that no
extra spectrum allocation was necessary to maintain network stability or the quality of services.®®
This was because, in addition to India’s internet infrastructure traditionally being underutilised,'°
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the average national internet demand during lockdown only increased by 10% and the streaming
services switched from high definition (HD) to standard definition (SD) resolution for their mobile
networks (following a request from the industry body, the Cellular Operators Association of
India).***

The regulatory initiatives in Kerala have been grounded on regular communication between
government officials and MNOs, and focused on monitoring and assessing daily network
performance. This helped the authorities avoid inefficient options such as temporary spectrum
allocation, since they concluded that there was no need to increase network capacity (although
it is unclear if the MNOs would have been able to act promptly in enhancing capacity, if the need
had arisen).

5.3 Sanctioning an upgrade to 4G network

On April 27, 2020 the State IT Department issued a government order for upgradation to 4G
networks, recognising that uninterrupted internet coverage is "necessary” in view of the enforced
lockdown and that, conversion from 3G to 4G networks is “essential” to guarantee high speed
internet connectivity. A conversion to 4G networks requires upgrading the transmission equipment
in existing mobile towers. However, the upgradation of telecom infrastructure had been delayed
in certain tower locations in Kerala, on account of varied reasons.'® Consequently, in view of
the expected rise in internet demand, the government passed an order on April 27, granting en
masse approval to permit the MNOs to upgrade their networks from 3G to 4G in specified tower
locations. The government order directed that all field level and site level work should take
place with minimum number of workers, after following all the government-prescribed Covid-19
precautionary measures (such as social distancing).***

5.4 Actions taken by MNOs to improve affordability

On March 29, 2020, the regulator, the Telecom Regulatory Authority of India (TRAI) wrote to all
MNQOs, requiring them to extend the validity period to ensure that “all prepaid subscribers can
enjoy uninterrupted services" during the period of lockdown. TRAI further “requested’ the MNOs
to provide it with the details of the steps taken to ensure availability of uninterrupted services on
a priority basis.'**

Onthe next day itself, MNOs in India announced data packages, limited free talk time, and extended
the validity of the pre-paid packs, to help low income customers during the lockdown.**® These
measures were targeted at around 280-300 million customers, and cumulatively cost the MNOs
approximately INR 600 crore (around US$80.13 million)'°® Thereafter, TRAI wrote to the MNOs
again, questioning their selective approach in extending the validity and offering talk time credit
only to certain prepaid users, and asked the MNOs to ensure continued service for all prepaid
users during the national lockdown.'®”
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However, the legal basis for TRAI's request is unclear. That is possibly why on April 09, the Cellular
Operators Association of India (COAI), representing all MNOs in India, informed TRAI that individual
operators had taken measures as they "deemed fit" to ensure that the “underprivileged and needy
customers have uninterrupted services in case of medical emergency.” The letter highlighted that
considering the “dire financial situation” of the telecom industry in India and the business viability
of MNQOs, individual operators had conducted independent assessments and decided to limit the
benefits of extended validity and extra talk time only to the “truly needy” The benefits announced
by the MNOs would not be extended to all the prepaid subscribers since that would amount to an
unjustified subsidy for the larger class of customers.*°®

The MNOs further clarified that their actions were in "national interest’, and if the government
wanted them to extend benefits to all prepaid subscribers, then it should provide a subsidy to the
telecom sector (treating it like an essential service). The MNOs suggested that the subsidy could
be compensated from the Universal Service Obligation Fund, which has more than INR 51,500
crore (US$ 6.8 billion) lying unutilised.'*® Thereafter, TRAI seems to have stopped pursuing the
issue. Notably, the stance taken by the MNOs received validation when the Supreme Court of
India dismissed a petition filed by an individual seeking free and uninterrupted calling and internet
services during the national lockdown *®

5.5 Ensuring adequate electricity supply for mobile towers

Uninterrupted cell service requires, amongst other things, adequate supply of diesel for Diesel
Generator sets (DG sets) powering mobile towers.™! In Kerala, like much of India,"™® many mobile
towers are exclusively reliant on DG sets, since they are not connected to electricity from the grid.
Conversations with government officials revealed that the State IT Department worked with the
Kerala State Electricity Board in identifying these towers and monitoring the supply of diesel to
these towers during the Covid-19 lockdown.'® This helped prevent any major power outage in
the cell phone towers, and reduced the risk of interruption in cell service. While this may not be a
direct regulatory move, it reveals the importance of communication and coordination between the
regulator and the telecom infrastructure and service providers to ensure continued service during
a national lockdown.

Incidentally, since electricity and internet connectivity problems were making it difficult for
employees to work from home, the government has separately launched a “Work Near Home
Scheme, 2020" By October 2020, it plans to create small work-sharing facilities (by acquiring
abandonedbuildingsandhotels)thathave uninterrupted WiFi, power supply, andvideoconferencing
facilities throughout the state, so that employees (especially those who have gone back to their
village/hometowns) can work near their homes during, and beyond, the Covid-19 pandemic.™*



6. Policy options to improve internet connectivity in times of crisis

The Covid-19 pandemic has been a catalyst for positive regulatory change, since it has presented
countries with an opportunity to deploy different regulatory and policy tools to improve internet
access. This section summarises the different approaches that have proved to be somewhat
successful in the four examples discussed in the paper in maintaining and improving internet
connectivity during the pandemic. These options can form part of a country's policy toolkit during
an emergency, and can be deployed depending on the local context and economic, political, and
social factors.

« Allocating spectrum temporarily

Governments can temporarily allocate unassigned spectrum in a fair and non-discriminatory
manner, so as to improve network efficiency, improve bandwidth, and reduce network congestion.
As in Panama and South Africa, such emergency spectrum allocation can be done through a legal
instrument that sets out (a) the duration of the temporary allocation; (b) the application procedure
and the requirements that need to be met by applicants (such as demonstrating network
performance); (c) whether the temporary allocation is free of charge or not; and (d) the conditions/
expectations that are tied to the allocation (such as reduced data costs or network expansion).
Care should be taken that the beneficiaries created or the investment made by licensees as a
result of the temporary spectrum assignment do not impact the regulator's long-term spectrum
allocation plans (for instance, by making the temporary allocation permanent) and do not reduce
the competitiveness in the telecom sector (by entrenching dominant players).

It is worth bearing in mind that temporary spectrum allocation is unlikely to help in a situation such
as in Kenya or India, where the MNOs have sufficient spectrum or the current spectrum is idle or
inefficiently utilised.

+ Freezing internet and mobile payments on a temporary basis

Governments can consider temporarily freezing payments on internet and mobile charges to
ensure continued connectivity during an emergency, even for customers with overdue bills. As
in Panama, such a measure can be imposed through a legal instrument that clearly stipulates
(@) the duration of the temporary freeze, ie. the period for which payment can be deferred; (b)
the criteria for selecting the intended beneficiaries; (c) the repayment method, including the
number of instalments and the total time period; (d) whether the repayment is interest-free; and
(d) whether there is any impact on the credit history of an individual if they avail of this measure.
The advantage of an underlying regulation is that it does not leave citizens reliant on the goodwill
of MNOs and does not create a situation like in India, where the regulator and MNOs disagree on
the exact nature of the obligation placed on them.



+ Prohibiting a price increase

Instead of mandating continued service for defaulting clients, governments can prohibit MNOs
from effecting any price increase in mobile and internet services during the course of the
pandemic, as in South Africa.

+ Implementing tax measures

Governments can give MNOs income tax deductions, similar to Panama'’s Solidarity Plan, for any
contributions in cash or kind to the government's crisis efforts, including for improving internet
connectivity during the pandemic. Such a proposal provides flexibility to MNOs to devise data
plan offerings that are attractive to customers and sustainable for the companies. Governments
can also consider reducing the Value Added Tax, like in Kenya, so that the benefit of the indirect
tax cut can be passed on directly to consumers in the form of reduced data costs.

+ Supporting telecom infrastructure providers

Governments should provide support for telecom infrastructure providers to ensure continued
services during a disaster, as in Kerala, where the government was able to ensure a regular supply
of diesel for all mobile towers to prevent any outages. In case governments wish to impose a
legal obligation of continued service on telecom infrastructure providers, as in South Africa, they
could extend corresponding regulatory support - in the form of postponement of license and fee
payments and prioritised infrastructure approvals.

+ Using the unutilised money in the national Universal Access Fund

Many countries, such as Kenya and India have a universal access fund or a universal service
obligation fund in place, where MNOs are required to contribute a percentage of their revenue.
A large amount of money is often lying unutilised in these funds, which can be re-directed
during an emergency to specific connectivity measures that improve affordability or network
resilience. Alternatively, MNOs can be granted a temporary relief from contributing to the fund,
as in Colombia, so that they can pass on the savings to their customers.

+ Providing zero-rating access to websites

Some countries, such as South Africa (where data costs are relatively high, have required MNOs to
zero-rate health and local educational content related websites, so as to provide a basic minimal
access to certain content. However, before advocating zero-rating, a country should consider four
important factors - (a) zero-rating is often technically complex to implement; (b) it may not work
with cloud service providers or third party content, such as embedded videos and texts, on the
zero-rated websites (thus reducing the intended benefit); (c) it is difficult to distinguish between
the educational and entertainment content of a website; and (d) by allowing governments and/
or MNOs to privilege certain websites over others, it may undermine net neutrality in the long run.



+ Monitoring network capacity regularly

Government should have regular meetings with MNOs and seek periodic network performance
reports to establish the impact of Covid-19 on the state's network capacity. Such real time data
will help governments decide on which regulatory tool to deploy, by targeting their intervention
and avoiding inefficient policy options. For instance, in Kerala, the government realised that it did
not require MNOs to increase network capacity by 30-40% (even though they had agreed to it) nor
did the Central Government have to allocate spectrum, since the current network infrastructure
was sufficient to handle the relatively smaller increase in demand for internet access.

- Adequately considering the time frame of the policy

Regulatory measures that are aimed at improving internet connectivity during an emergency
should not be limited to the medium or long-term. During an emergency, people are confined to
their home, causing a spike in the demand for the internet, and necessitating immediate policy
action. There is an opportunity cost to focusing on medium-term regulatory initiatives (even if
they involve innovative use of technology such as Kenya's Loon project), if they come at the cost
of short-term measures, since any positive impact of these initiatives will take months to fructify.
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expanded network and released key access, LaPrensa, 14 April 2020.

Id.

Department of Telecommunication and Postal Services, Electronic Communications, Postal, and Broadcasting
(ECPB) Directions, 2020 (ECPB Directions).

ICASA, Information _and Communications Technology COVID-19 National Disaster Regulations, 2020 (ICT
Regulations).

Vodacom witnessed a surge in 40% data traffic during the lockdown. See Mchunu S., Vodacom sees 40% data
traffic growth with surge in demand, IOL, 17 April 2020.

Regulation 6, ICT Regulations.

ICASA, Temporary radio frequency spectrum issued to qualifying applicants in an effort to deal with covid-19
communication challenges, 17 April 2020.

23


https://www.cwpanama.com/moratoria
https://twitter.com/raulpineda8_6/status/1288867929484861442
https://twitter.com/raulpineda8_6/status/1288867929484861442
https://ensegundos.com.pa/2020/07/07/ensa-extiende-un-mes-mas-beneficios-de-ley-de-moratoria-de-pago-de-servicios-publicos/
https://elcapitalfinanciero.com/claro-panama-extiende-los-beneficios-de-ley-moratoria-hasta-el-mes-de-julio/
https://www.arifa.com/covid-19/regulation-index.html
https://www.digicelgroup.com/pa/es/movil/explorar/Ley-de-moratoria.html
https://www.ensa.com.pa/aplicar-moratoria
https://www.ensa.com.pa/aplicar-moratoria
https://www.prensa.com/impresa/economia/empresas-esperan-reglamentacion-para-la-moratoria/?fbclid=IwAR3W9dA3Bh_v44Z6Hea6hO3UCmxCQS5j922rika-Y3vXJYh9TDG6R1bfXvU
https://moratoria.cwpanama.com/
https://www.cwpanama.com/plansolidario
https://www.cwpanama.com/plansolidario
https://www.cwpanama.com/plansolidario
https://www.cwpanama.com/planbasicoprepago
https://www.asep.gob.pa/?p=194928&fbclid=IwAR06iDf-9MpiKrEhOdSUZSwunrvAm8xhOijjeef_SOeU0z-10YVh6NGpE8Y
https://www.gacetaoficial.gob.pa/pdfTemp/29005/78203.pdf
https://www.telemetro.com/nacionales/2020/04/18/reglamentan-donacion-dinero-o-especie/2785986.html#:~:text=Donaciones%2520de%2520funcionarios%2520a%2520%25E2%2580%259CPanam%25C3%25A1,costo%2520de%2520adquisici%25C3%25B3n%252C%2520seg%25C3%25BAn%2520factura.
https://www.telemetro.com/nacionales/2020/04/18/reglamentan-donacion-dinero-o-especie/2785986.html#:~:text=Donaciones%2520de%2520funcionarios%2520a%2520%25E2%2580%259CPanam%25C3%25A1,costo%2520de%2520adquisici%25C3%25B3n%252C%2520seg%25C3%25BAn%2520factura.
https://www.prensa.com/impresa/martes-financiero/millicom-depliega-su-poder-ante-el-covid-19/?fbclid=IwAR2aXBSUIYNb9FEy6SQRK1UfQdnjYxgIU-5p1jcf_fC7Ip0wReKnYDOSWlQ
https://www.prensa.com/impresa/martes-financiero/mas-movil-amplio-red-y-libero-acceso-clave/?fbclid=IwAR3xkLffqS3dHgR_3eAHdAsU4HNn3LIH--bar1hdRvHU9UHAA5z8d7JDwUE
https://www.prensa.com/impresa/martes-financiero/mas-movil-amplio-red-y-libero-acceso-clave/?fbclid=IwAR3xkLffqS3dHgR_3eAHdAsU4HNn3LIH--bar1hdRvHU9UHAA5z8d7JDwUE
https://www.lexisnexis.co.za/__data/assets/pdf_file/0006/759507/Consolidated-Electronic-Communications,-Postal-and-Broadcasting-Directions-issued-under-Regulation-10-8-GN-417-of-2020-to-GN-451-of-2020.pdf
https://www.lexisnexis.co.za/__data/assets/pdf_file/0006/759507/Consolidated-Electronic-Communications,-Postal-and-Broadcasting-Directions-issued-under-Regulation-10-8-GN-417-of-2020-to-GN-451-of-2020.pdf
https://www.icasa.org.za/legislation-and-regulations/ict-covid-19-national-disaster-regulations
https://www.iol.co.za/business-report/companies/vodacom-sees-40-data-traffic-growth-with-surge-in-demand-46827582
https://www.iol.co.za/business-report/companies/vodacom-sees-40-data-traffic-growth-with-surge-in-demand-46827582
https://www.icasa.org.za/news/2020/temporary-radio-frequency-spectrum-issued-to-qualifying-applicants-in-an-effort-to-deal-with-covid-19-communication-challenges
https://www.icasa.org.za/news/2020/temporary-radio-frequency-spectrum-issued-to-qualifying-applicants-in-an-effort-to-deal-with-covid-19-communication-challenges

37

38

39

40

4

42

43

44

45

46

47

48

49

50

51

52

53

54

Regulations 6(6), 6(7), and (10), ICT Regulations.

MclLeod D., ICASA to open wide tracts of spectrum to kick-start economy, TechCentral, 06 April 2020.

For instance, the available bandwidth that was put up for temporary allotment included 116MHz in the 3.5GHz
band; 20 MHz TDD portion, 70MHz FDD portion, and 170 MHz TDD portion in the 2.6 GHz band; and 40MHz in
the 2.3GHz band.

Song S. et al., Innovations in Spectrum Management, Internet Society (2019).

Competition Commission of South Africa, Data Services Market Inquiry: Final Report (2019).

For a list of all the measures taken by MNOs in South Africa, see this spreadsheet maintained by Steve Song.
Annex A, ICT Regulations.

ICASA, Re: electronic communications service packages considering Covid-19 outbreak, Letter No. 13/2/1/1/10,
18 March 2020.

Competition Commission, supra note 41. Incidentally, the Competition Commission subsequently entered into a
settlement with Vodacom in March, where Vodacom agreed, with effect from 01,04.2020, to reduce the price of
data bundles by over 30% across all channels and provide “pro-poor personalised discounting” The Commission
reached a similar agreement with MTN as well, with MTN undertaking to reduce data prices. See Bonakele T.,
Announcement of the CCSA-Vodacom Agreement, 10 March 2020; South Africa: MTN welcomes Competition
Tribunal's approval, IT Web, 29 June 2020.

S. Africa's mobile operators granted emergency lockdown spectrum to meet data, Reuters, 17 April 2020;
Vodacom switches on Africa’s first 5G live services, Capacity Media, 06 May 2020.

Tomas J., MTN launches commercial 5G network in South Africa, RCR Wireless News, 01 July 2020.

MTN launches 5G network across major cities in South Africa, Reuters, 30 June 2020.

MclLeod D, Don't mess this up. ICASA, TechCentral, 06 July 2020. ICASA failed to issue an ‘invitation to apply’ for
spectrum licenses by end-June, as earlier expected. See also Lewis C., Perspectives on spectrum: From auctions
to COVID-19, IT Web, 24 March 2020 and ITU, Pandemic in the internet age, supra note 16.

Hadzic S., A global south perspective on alternative spectrum policy, Research ICT Africa Policy Brief 1: December
2019; Research ICT Africa, Temporary COVID-19 spectrum - a missed opportunity for some regulatory innovation?,
Policy Brief 1: April 2020. See also Song et al,, supra note 40.

Department of Communications and Digital Technology letter dated 16 April 2020.

Labuschagne H., Rollouts delayed - How South Africa's fibre networks are impacted by the lockdown, My
Broadband, 23 April 2020.

Regulation 6(15) ICT Regulations and Paragraphs 9.1 and 10.2, ECPB Directions.

Department of Communications and Digital Technologies, Directions on zero-rating websites for education and
health issued under Regulation 4(1) of the Regulations made under the Disaster Management Act, 05 June 2020,
along with the zero-rating application form.
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http://www.compcom.co.za/wp-content/uploads/2019/12/DSMI-Non-Confidential-Report-002.pdf
https://docs.google.com/spreadsheets/d/1DsJ6YS8hBIpD9CQqVcrASCgGsFo6syDIakZCQohABGQ/edit#gid=0
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http://www.compcom.co.za/wp-content/uploads/2020/03/Vodacom-consent-agreement-press-conf-Speaking-notes-for-Commissioner-.pdf
https://itweb.africa/content/RgeVDMPYG3GqKJN3
https://itweb.africa/content/RgeVDMPYG3GqKJN3
https://news.trust.org/item/20200417084852-f9w7g/
https://www.capacitymedia.com/articles/3825443/vodacom-switches-on-africas-first-5g-live-services#:~:text=Further%252C%2520this%2520move%2520makes%2520Vodacom,19%2520national%2520state%2520of%2520disaster.
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https://www.reuters.com/article/mtn-group-safrica-5g/mtn-launches-5g-network-across-major-cities-in-south-africa-idUSL8N2E74Y7
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https://researchictafrica.net/publication/a-global-south-perspective-on-alternative-spectrum-policy/
https://researchictafrica.net/wp/wp-content/uploads/2020/04/Covid-spectrum-brief-04-20.pdf
https://www.ellipsis.co.za/wp-content/uploads/2020/04/DCDT-Letter_Telecommunication-Infrastructure-and-Services_COVID19-Period_April2020.pdf
https://mybroadband.co.za/news/broadband/348027-rollouts-delayed-how-south-africas-fibre-networks-are-impacted-by-the-lockdown.html
https://www.gov.za/sites/default/files/gcis_document/202006/43411gon651.pdf
https://www.gov.za/sites/default/files/gcis_document/202006/43411gon651.pdf
https://www.ellipsis.co.za/wp-content/uploads/2020/06/Annexure-A-Zero-rating-Application-Form-43413_651-5-June-2020.pdf
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The crowd-sourced list of websites for South African zero-rated content (as of July 2020) is available here.

Zenzeleni, Community noticeboard, 2020.

ISPA, Covid-19: Most frequently asked questions for ISPs, 2020; How to zero-rate your website, Vox, 2020. See
also European Union, Zero rating practices in broadband markets, 2017.

To meet the criteria for "local” educational content website, the website must be hosted on a server located within
South Africa, rather than hosted abroad, or on a cloud-based platform. This perhaps explains how websites such
as Khan Academy, that are international education content sites are being zero-rated in South Africa. See How to
zero-rate your website, Vox, 2020, noting that even commercial educational sites are included in the list.

Dell S., Zero rating online learning: Not as simple as it sounds, University World News, 09 April 2020; Vermeulen
J., Eree data for university students in South Africa, My Broadband, 22 April 2020.

South Africa is ranked 35th out of 49 African countries for the cheapest 1GB mobile data bundle. Research ICT
Africa, Dominant operators' data prices remain static while SA struggles to get and stay online, Policy Brief 1,
June 2018,

Telkom's zero-rating of online government information welcomed, SA News, 26 March 2020; MTN reveals
reduced data pricing and progress in Covid-19 zero-rating, I0OL, 15 April 2020.

Paragraph 9.3, ECPB Directions.

Department of Communications and Postal Technologies, Amendment of the ECPB Directions dated 08 May
2020 deleting Paragraph 12 of the ECPB Directions. See also de Wet P, The ban on mobile number porting has
just been dropped. so you can change networks again, Business Insider, 08 May 2020.

\¥ako A., Coronavirus: Unhuru orders dusk to dawn curfew starting Friday, Nairobi News, 25 March 2020.

Press release: Emergency measures to facilitate mobile money transactions, Central Bank of Kenya, 16 March
2020; Waweru D., M-PESA transactions to be free following coronavirus outbreak, Gadgets Africa, 16 March 2020.

Waweru D., CBK extends free transactions on M-pesa and Airtel Money for 6 months, Gadgets Africa, 24 June
2020.

Project Loon works on the principle that the high-altitude internet-relaying balloons receive wireless internet
signals from their on-ground partner (Telkom Kenya), relay it across the network of balloons in the airspace, and
beam it back to users on the ground. They are expected to provide a wireless broadband connection of LTE
standard. Loon balloons have had some success in the past, delivering basic connectivity to 100,000 people in
Puerto Rico in 2017, after Hurricane Maria hit. See Moon M., Alphabet's | oon internet balloons are making their
way to Kenya, Endgadget, 19 July 2018.

Fisher C., Kenyan government finally approves Loon's internet-delivery balloons, Endgadget, 23 March 2020.

Kenvya approves roll out of Google Loon 4G to mitigate coronavirus work disruptions, Office of the President, 23
March 2020.

Westgarth A., Loon is live in Kenya, Medium, 07 July 2020. During its pre-launch testing phase, it connected
35,000 users to the internet using the Loon balloon, although according to its CEO, “most didn't realize it" Thus,
it seems that these 35,000 users were pre-existing Telkom Kenya users. During testing, they also saw an uplink
speed of 4.74 Mbps, a downlink speed of 18.9 Mbps, and latency of 19 milliseconds. See also Dahir A.L., A bird? A
plane? No, it's a Google balloon beaming the internet, New York Times, 07 July 2020.
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https://www.universityworldnews.com/post.php?story=20200408201225155
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https://researchictafrica.net/wp/wp-content/uploads/2018/06/2018_Policy-brief-1_Data-prices-remain-static_South-Africa-.pdf
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https://www.businessinsider.co.za/mthembu-reverse-covid-19-mobile-number-portability-restrictions-2020-5
https://www.businessinsider.co.za/mthembu-reverse-covid-19-mobile-number-portability-restrictions-2020-5
https://nairobinews.nation.co.ke/editors-picks/coronavirus-uhuru-orders-dusk-to-dawn-curfew-starting-friday
Press release: Emergency measures to facilitate mobile money transactions
https://gadgets-africa.com/2020/03/16/m-pesa-transactions-free-coronavirus/
https://gadgets-africa.com/2020/06/24/cbk-extends-free-transactions-on-m-pesa-and-airtel-money-for-6-months/
https://www.engadget.com/2018-07-19-alphabet-loon-internet-balloon-kenya.html
https://www.engadget.com/2018-07-19-alphabet-loon-internet-balloon-kenya.html
https://www.engadget.com/2020-03-23-alphabet-loon-balloons-approved-kenya.html?guccounter=1&guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAADT4tyUlPz7bgttT-Pkeh9p2nIKBRzUPiqWLRjiBQo0HKW46NM3c7T-WugHwrrZ0llCG2FLQ_fSx-PKYfsYbLJ04fyBgJHkRzs6E-DlUduYNIE9luq3qgSfBjdfxdIWp_lVE2BHr6-5a50YdsPtqHnid0upejK79cwEuZ7ck9Cap
https://www.president.go.ke/2020/03/23/kenya-approves-roll-out-of-google-loon-4g-to-mitigate-coronavirus-work-disruptions/
https://medium.com/loon-for-all/loon-is-live-in-kenya-259d81c75a7a
https://www.nytimes.com/2020/07/07/world/africa/google-loon-balloon-kenya.html
https://www.nytimes.com/2020/07/07/world/africa/google-loon-balloon-kenya.html
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Telkom and Loon announce progressive deployment of L oon technology to customers from July, Telkom Kenya
07 July 2020.

Loon sees itself as providing a “third layer” in the connectivity ecosystem, where it leverages the strength and low
latency of the ground-based layer (of cell towers and fibre optic cables) along with the expanded reach of the
space-based layer (of satellites). See Westgarth A., Loon is live in Kenya, Medium, 07 July 2020.

For instance, Safaricom, Kenya's biggest MNO with over 65% market share, saw a 70% spike in data usage, with
mobile phone data usage increasing by 35%, in the aftermath of the national curfew. Similarly, Telkom Kenya
experienced a 50% increase in data consumption post Covid-19. See Safaricom sees 70% jump in data usage
as Kenyans stay at home due to coronavirus, Economic Times, 14 April 2020; Telkom records 50% jump in data
usage, Telkom Kenya, 17 April 2020; Inside Telkom Kenya's corona resilience plan, Business Daily, 15 May 2020.

Boosting prosperity, improving equity in north and north eastern Kenya, World Bank, 08 May 2018.

Telkom and Loon announce progressive deployment of Loon technology to customers from July, Telkom Kenya
07 July 2020.

Telkom Kenya is 60% owned by Helios Investment Partners and 40% by the Government of Kenya. It has the third
largest market share (5%) in mobile data subscriptions in Kenya. See Communications Authority of Kenya, Third
Quarterly Sector Statistics Report for FY 2019/20, March 2020; Telkom in short, Telkom Kenya.

For a prior general study on the feasibility of the project, see Burr J., The feasibility of Google's [ oon (2015).

The Kenya Gazette, Notice No. 3236, Vol. CXXII, No. 73, ‘“COVID-19 ICT Advisory Committee: Appointment’, 21 April
2020. See also Communications Authority of Kenya, ICT Advisory Committee on Covid-19; Mucheru J., Call for
submissions on ICT innovations to mitigate Covid-19 pandemic, Communications Authority Kenya.

A list of applications is available here.

In 2018, Kenya introduced a 15% excise tax on telephone and internet data services through the Finance Act, 2018.
See Matinde V., Kenyatta slaps tax on internet and money transfer charges, IT Web Africa, 21 September 2018.

Communications Authority of Kenya, Leveraging ICTs in the fight against COVID-19 pandemic, 30 April 2020.

There does not seem to be any further news coverage regarding the spectrum allocation apart from
Communications Authority (CA) Kenya own statement about the spectrum offer. Safaricom'’s press releases for
the months from March-July 2020 make no mention of any spectrum allocation offer. In response to the author's
message, Safaricom directed her to CA, Kenya.

In September 2019, where Airtel Kenya and Telkom Kenya were in talks of a proposed merger, Safaricom issued
a statement objecting to the consequent “disproportionate imbalance in the spectrum allocation” since post-
merger, Airtel-Telcom would jointly hold 77.5Mhz spectrum (against a customer base of 17.3 million), compared to
Safaricom'’s 57.5Mhz (against a customer base of 31.8 million). See Airtel-Telkom merger, Safaricom, 04 September
2019,

For instance, in the g0OOMHZz band, Safaricom has been allocated 2x17.5MHz, Telkom Kenya has been allocated
2x75MHz, and Airtel Kenya has been allocated 2x10MHz. See Sunday F., Government issues new spectrum
policy, The Standard, 04 September 2017. See also Communications Authority Kenya, List of access frequencies
assigned to operators, February 2018. As per the new Frequency Spectrum Management Guidelines, 2020 issued
by CA, Kenya in January 2020, unused radio frequency spectrum will be re-possessed by CA, Kenya under it a
‘use it or lose it" policy.
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https://telecom.economictimes.indiatimes.com/news/safaricom-sees-70-jump-in-data-usage-as-kenyans-stay-at-home-due-to-coronavirus/75142458
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https://telkom.co.ke/telkom-records-50-jump-data-usage
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https://www.businessdailyafrica.com/corporate/companies/Inside-Telkom-Kenya-corona-resilience-plan/4003102-5552926-opfyl4z/index.htmll
https://www.worldbank.org/en/news/feature/2018/05/08/boosting-prosperity-improving-equity-in-north-and-north-eastern-kenya
https://telkom.co.ke/telkom-and-loon-announce-progressive-deployment-loon-technology-customers-july
https://ca.go.ke/wp-content/uploads/2020/07/Sector-Statistics-Report-Q3-2019-2020-.pdf
https://ca.go.ke/wp-content/uploads/2020/07/Sector-Statistics-Report-Q3-2019-2020-.pdf
https://telkom.co.ke/about-telkom-short
http://users.cecs.anu.edu.au/~Chris.Browne/student_work/example_work/15_2226_lp_jamesb.pdf
https://twitter.com/njonjo2012/status/1252602868630249472
https://ca.go.ke/about-us/who-we-are/ict-advisory-committee-on-covid-19/
https://ca.go.ke/wp-content/uploads/2020/05/Public-Notice-on-Call-for-submissions-on-ICT-innovations-to-mitigate-Covid-19-pandemic.pdf
https://ca.go.ke/wp-content/uploads/2020/05/Public-Notice-on-Call-for-submissions-on-ICT-innovations-to-mitigate-Covid-19-pandemic.pdf
https://covid.innovate.ke/innovations
https://itweb.africa/content/KWEBbvyZKW27mRjO
https://ca.go.ke/leveraging-icts-in-the-fight-against-covid-19-pandemic/
https://www.safaricom.co.ke/about/media-center/publications/press-releases
https://www.safaricom.co.ke/about/media-center/publications/press-releases/release/791
https://www.standardmedia.co.ke/sci-tech/article/2001253526/government-issues-new-spectrum-policy
https://www.standardmedia.co.ke/sci-tech/article/2001253526/government-issues-new-spectrum-policy
https://ca.go.ke/wp-content/uploads/2018/02/List-of-Access-Frequencies-Assigned-to-Operators.pdf
https://ca.go.ke/wp-content/uploads/2018/02/List-of-Access-Frequencies-Assigned-to-Operators.pdf
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On March 17, Safaricom announced that it would double the internet speeds for users of its home fibre packages
for free for Q0 days so as to ease remote working and e-learning. Safaricom also partnered with Google to offer
cheap data packages and YouTube data bundles between May and August 2020. For KES10 (US$0.09) and
KES 20 (US$0.19) a day, users can access 80MB and 200 of data for use on YouTube. Safaricom also has data
plans, capped at 250MB per day, for free access to zero-rated educational content (on Shupavu Web, Viusasa
E-learning and the Longhorn) for primary and secondary school students for 60 days. Finally, Safaricom allowed
its customers to upgrade their 2G phones to 4G-enabled smartphones by purchasing a KES 20 a day package
for around 200 or 300 days, based on the smartphone model being purchased. See Double home fibre speeds
for current Safaricom subscribers, Tribus Technologies, 18 March 2020; Safaricom, education content providers
partner to enable free access to digital learning, Safaricom, 02 April 2020; Onaleye T, Safaricom partners Google
to Provide 4G Smartphones at N74 Per Day for L ow-income Earners in Kenya, TechNext, 13 May 2020; Safaricom
to offer affordable YouTube data bundle as consumption of digital content grows, Safaricom, 10 June 2020.

Airtel Kenya has also begun zero-rating select websites offering educational content to ensure free access to
digital learning resources. Airtel Africa extends e-learning support to students with UNICEF, Economic Times, 20
May 2020.

Telkom Kenya has providing free data bundles to hospitals (50Mbps to Kenyatta National Hospital's Infectious
Diseases Unit) and government committees (200 Mbps for the Ministry of Health and the National Emergency
Response Committee). Inside Telkom Kenya's corona resilience plan, Business Daily, 15 May 2020.

We engaged ICT operators on issues of affordability, CA Kenya, 14 May 2020.

Kenya Revenue Authority, A message from the Commissioner General: Payment of taxes during COVID-19, 2020.

Ombok E., Safaricom to forgo $51.5 million over Covid-19: TV, Bloomberg Quint, 20 April 2020. Specifically in the
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MNOs had to provide information regarding the core and access networks. The core network contained details
about internet bandwidth - the provisioned bandwidth (in Mbps), its percentage utilisation, and any remarks. The
access network contained details about the bandwidth utilisation at the Base Transceiver Station (BTS) locations -
the total number of such BTS locations, the number of BTS locations where bandwidth utilisation is above 80% of
the rated capacity, and any remarks. A base transceiver station is a telecommunication infrastructure that is used
to facilitate wireless communication between subscriber device (such as mobile phone or a wireless internet
device) and telecom operator network (such as a GSM or CDMA platform). A copy of sample daily performance
report form is on file with the author.

Kerala gives internet boost to help people brave Covid-19 vigil, New Indian Express, 11 March 2020.

Covid-19: Internet providers to step up capacity, The Hindu, 12 March 2020; Mehrotra K., Coronavirus outbreak: As
work heads home, agencies bolster digital capacity, Indian Express, 15 March 2020. It has been reported that the
MNOs agreed to reroute internet data traffic in Kerala, by ‘ensuring 80 per cent data was retrieved from data servers
in Kerala, and 20 per cent from those in the rest of India.”

COAl does u-turn, says no need for more spectrum to tackle Covid-led demand, Economic Times, 01 April 2020.

We write to DoT and TRAIto improve internet access and protect net neutrality during COVID-19 #SaveThelnternet
Internet Freedom Foundation (2020).

Arora A, Streaming services will default to SD resolution on mobile networks in India during national lockdown,
NDTV, 25 March 2020; Manaktoia A., Mobile internet usage increases just 10% since lockdown, Economic Times,
01 April 2020.

The resolution passed by the State Government of Kerala does not mention the reasons for the delay in
upgradation of telecom towers. However, conversations with government officials suggests that the reasons
were the failure to get requisite clearances such as no objection certificates from building owners, and pollution
and environmental clearances.

Government of Kerala, Electronic & IT (B) Department, GO (Rt) No. 50/2020/1TD dated 27 April 2020.

TRAI, Re: measures regarding availability of recharge vouchers and payment options for prepaid services, letter
No. TRAI/F&AE /Tariff dated 29.03.2020.

For details of individual packages, see COVID-19 lockdown: Vodafone, Jio offer double data. free internet to help

ou work from home, Indian Express, 30 March 2020; PTI Delhi, Airtel extends pre-paid validity till April 17, credits
Rs 10 talk time, Deccan Herald, 30 March 2020; Cruze D., BSNL extends free "Work@home' broadband offer till
May 19: Details here, LiveMint, 26 April 2020.

Cellular Operators Association of India, Re: Measures regarding ensuring availability of recharge vouchers and
payment options for prepaid services, RSM/COAI/2020/078, 09 April 2020.

TRAI raps telcos on selective approach in extending validity, giving talktime credit, The Week, 08 April 2020.

Cellular Operators Association of India, Re: Measures regarding ensuring availability of recharge vouchers and
payment options for prepaid services, RSM/COAI/2020/078, 09 April 2020.

Id. For more details of the USOF see Universal Service Obligation Fund, Department of Telecommunication.

Chaudhary N., "What kind of petition is this SC dismisses plea for free services from TV channels, streaming apps
during lockdown, Livelaw, 27 April 2020.
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Letter dated March 24, 2020 from the State Electronics and Information Technology Department to the Disaster
Management Department, on file with the author. For understanding state of Indian telecom and the importance
of diesel, see Intelligent Energy, The true cost of providing energy to telecom towers in India (2012).

At the national level, the Tower & Infrastructure Providers Association wrote to the Ministry of Power, seeking
uninterrupted electricity supply for telecom towers and an expedited roll out of the telecom network to ensure
uninterrupted services. Abbas M., Telecom tower companies seek uninterrupted power supply amid lockdown,
Economic Times, 13 April 2020.

Internal report on file with the author.

Benjamin H., WEH out, beat COVID-19 with WNH, Kerala IT Parks offer new idea, On Manorama, 16 June 2020.
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